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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Appellee,
Case No. 20031028CA

v.
AZER FRANKLIN BILLS,
Defendant/Appellant,

BRIEF OF APPELLEE
JURISDICTION AND NATURE OF PROCEEDINGS
This is an appeal from a conviction on one count of
possession of a controlled substance (marijuana) with intent to
distribute, a second degree felony (R. 96-99).

This court has

jurisdiction over the appeal pursuant to Utah Code Ann. § 78-2a3(2) (e) (2002) .
STATEMENT OF THE ISSUES ON APPEAL AND
STANDARDS OF APPELLATE REVIEW
Where defendant has failed to provide this Court with a
complete record upon which to review his claim, can this Court
review the claim?
No standard of review applies to this issue.

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
Utah Code Ann. § 11-1-2,

governing arrests, provides:

A peace officer may make an arrest under
authority of a warrant or may, without
warrant, arrest a person:
(2) when he has reasonable cause to believe a
felony . . . has been committed and has
reasonable cause to believe that the person
arrested has committed it;
Utah Code Ann. §77-7-2 (1999).
STATEMENT OF THE CASE
Defendant was charged with distributing or arranging to
distribute a controlled substance and possession of a controlled
substance with intent to distribute, both second degree felonies
involving marijuana (R. 23-24) . After a preliminary hearing, he
was bound over to district court, where he entered a plea of not
guilty (R. 19-20, 21-22).

Thereafter, he filed a motion to

suppress (R. 31). Following an evidentiary hearing, the trial
court denied his suppression motion (R. 67-69 at addendum A ) .
Defendant then entered a guilty plea to possession of a
controlled substance (marijuana) with intent to distribute (R.
86-87).

The trial court sentenced him to a suspended prison term

of one to fifteen years, to one year in jail, and to 36 months on
probation, with conditions and a fine (R. 96-99).
filed this timely appeal (R. 101).
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Defendant

STATEMENT OF THE FACTS

July:

The Controlled

Buy

On July 1, 2001, Deputy Sheriff Read, assigned to the WeberMorgan Narcotics Task Force, was working with Jody Dutra, a
confidential informant, when she told him she could buy marijuana
from defendant (R. 128: 4, 8, 10, 40). At his suggestion, she
called defendant, who told her to meet him at a nearby Super
Saver store (Id. at 9) .
Agent Read and Dutra drove together to a parking lot in
North Ogden (Id. at 40). There, Agent Read searched Dutra,
provided her with an electronic listening device, and gave her
$80 for a controlled marijuana buy (Id. at 10, 16, 41). l

Dutra

got in a waiting unmarked police car used only for undercover
buys, and Agent Todd Hardman drove her to the designated Super
Saver store (Id. at 11, 45). Agent Read drove in his unmarked
police vehicle to the store to observe the transaction (Id. at
13-15, 41).
After Agent Hardman and Dutra had been waiting in the Super
Saver parking lot for about ten minutes, defendant drove up in a
black Isuzu Amigo and parked two spots north of them (Id. at 13;
R. 77 at addendum A).

Dutra and defendant got out of their

respective vehicles, met briefly, and returned to their cars (Id.
1

Agent Read could hear words and voices over the wire but
could not follow the substantive conversation (R. 128: 13). He
characterized the wire primarily as a safety device. That is, if
the confidential informant screamed, the officer would hear her
and intervene to help (Id. at 15).
-3-

at 13f 15, 44) .2 Agent Hardman then drove Dutra to another
location where they met up with Agent Read (Id. at 16). Dutra
gave Agent Read a baggie containing about $80 worth of marijuana,
and Read searched Dutra, finding no other money or contraband on
her person (Id. at 10, 16-17) . No action was taken against
defendant at the time.
September:

The

Arrest

On September 17, 2001, while driving an unmarked police car,
Agent Read spotted the black Amigo, which he recognized as the
vehicle involved in the July controlled drug buy (Id. at 24). He
asked dispatch to run the vehicle plate, which came back
registered to defendant (Id.).
(Id. at 24-25).

Agent Read stopped the vehicle

Although the driver claimed to have no

identification, Agent Read recognized him as defendant and
arrested him for the sale of marijuana to Jody Dutra in July (Id.
at 24-26) .
Incident to arrest, Agent Read searched defendant's car and
discovered a marijuana butt in the center console, a box
containing 174.1 grams of marijuana behind the passenger seat,
and another baggie of marijuana behind a speaker in the rear of
the vehicle (Id. at 27-28).

After defendant received his Miranda

warning, he told Read that a friend owed him $600 and had given
2

While the two were engaged, a woman in another car
briefly pulled up and then left (Id. at 14). Agent Read gave
undisputed testimony that no transaction involving this third
party occurred (Id.). The trial court so found. See R. 78 at
addendum A.
-4-

him the marijuana, which was all for personal use, in lieu of
payment (Id. at 2 9). 3
Agent Read confronted defendant with the details of the July
drug sale to Dutra (Id. at 33). Defendant initially denied
selling marijuana but then eventually acknowledged that it was
"months ago" (Id. at 33). Agent Read interpreted defendant's
statement as an admission that he had sold marijuana to Dutra on
July 1 (Id. at 47-48).

Defendant admitted to the officer that

"he had not sold marijuana for a couple of months, [and] even
then it was just to a couple of friends" (Id. at 34).
SUMMARY OF ARGUMENT
Defendant asks this Court to review the trial court's denial
of his motion to suppress.

While he has included the trial

courtf s findings of fact and conclusions of law in the record on
appeal, he has failed to include the transcript of the
suppression hearing upon which those findings and conclusions are
based.

Under such circumstances, this Court has an inadequate

record for review and so should presume the regularity of the
proceedings below.

Consequently, the decision of the trial court

should be affirmed.

3

Agent Read testified that 174.1 grams equaled
approximately six ounces of marijuana, with a street value of
$300 to $400 per ounce (R. 128:- 32). Based on his experience,
Read opined that 174 grams was "a way larger quantity than
personal use, certainly much more than anybody would drive around
with in their car" (IcL_ at 29).
-5-

Defendant's claims fail for additional reasons as well.
While he challenges the trial court's probable cause
determination, he ignores the trial court's findings of fact and
wholly fails to comply with the marshaling requirement.

His

challenge to the probable cause determination is waived.
Finally, defendant's argument that probable cause to arrest
him was "stale" because it was based on his act of selling
contraband several months before police arrested him is
inapposite, as a matter of law.

The staleness doctrine does not

apply where the information on which probable cause is based is
not subject to becoming outdated.
ARGUMENT
BECAUSE DEFENDANT HAS NOT PROVIDED
THIS COURT WITH A COMPLETE RECORD
UPON WHICH TO REVIEW HIS CLAIM,
THIS COURT SHOULD PRESUME THE
REGULARITY OF THE PROCEEDINGS BELOW
AND AFFIRM THE DECISION OF THE
TRIAL COURT
For purposes of appellate review, this Court has before it
the trial court's findings of fact and conclusions of law based
on the suppression hearing.

See R. 7 6-7 9 at addendum B.

The

Court also has before it the transcript of the preliminary
hearing.

See R. 128.

Defendant has failed, however, to include

in the record on appeal the transcript of the suppression
hearing, including the testimony of two witnesses and argument of
the parties.

-6-

Rule 11(e)(2), Utah Rules of Appellate Procedure, requires
that appellant include in the record on appeal a transcript of
all evidence relevant to any finding or conclusion appellant
claims is unsupported by or is contrary to the evidence.

"In

essence, Rule 11 directs counsel to provide this court with
evidence

relevant to the issues raised on appeal."

all

Sampson v.

Richins, 770 P.2d 998, 1002 (Utah App.), cert, denied, 776 P.2d
916 (Utah 1989)(emphasis in original).

Where an appellant fails

to provide an adequate record on appeal, the reviewing court
presumes the regularity of the proceedings below.

Call v. City

of West Jordan, 788 P.2d 1049, 1053 (Utah App.), cert, denied,
800 P.2d 1105 (Utah 1990); Jolivet v. Cook, 784 P.2d 1148, 1150
(Utah 1989), cert, denied, 493 U.S. 1033 (1990).
The burden to ensure that the record contains the materials
necessary to support an appeal rests with the appellant.

State

v. Linden, 761 P.2d 1386, 1388 (Utah 1988); State v. Theison, 709
P.2d 307, 309 (Utah 1985).

This Court will not "speculate on the

existence of facts that do not appear in the record."
709 P.2d at 309.

Theison,

"Absent that record[,] defendant's assignment

of error stands as a unilateral allegation which the review court
has no power to determine.

This Court simply cannot rule on a

question which depends for its existence upon alleged facts
unsupported by the record."

State v. Wetzel, 868 P.2d 64, 67

(Utah 1993) (emphasis omitted) (citations omitted).

-7-

In this case, the suppression hearing included the testimony
of two witnesses as well as argument of counsel.
addendum A.

See R. 67-69 at

Without this testimony properly before it, this

Court cannot review the trial court's ruling on the suppression
motion.

Consequently, this Court should presume the regularity

of the proceedings below and affirm the trial court's denial of
defendant's motion to suppress.

See State v. Blubaugh, 904 P.2d

688, 699 (Utah 1995)(where defendant fails to include transcript
of evidentiary suppression hearing in record on appeal, court
presumes regularity of proceedings below); State v. Snyder, 932
P.2d 120, 131 (Utah App. 1997) (same).
Defendant's appeal fails for two additional reasons.

First,

while he challenges the trial court's probable cause
determination, he does so by selectively reciting only those
facts he finds most favorable to his viewpoint.
at 10-12.

See Br. of Aplt.

He wholly ignores the trial court's factual findings

and makes no effort to comply with the marshaling requirement and
to demonstrate why the trial court's findings are clearly
erroneous.

For this Court to even consider defendant's claim

that the evidence was legally insufficient to support the trial
court's probable cause determination, defendant "must marshal the
evidence supporting the . . . findings and demonstrate how the
evidence, including all reasonable inferences drawn therefrom, is
insufficient to support the disputed findings."
Peterson, 841 P.2d 21, 25 (Utah App. 1992).

-8-

State v.

The law is well

settled that if a defendant fails to marshal the evidence, the
right to have the claim considered on appeal is waived.
Moore, 802 P.2d 732, 738-39 (Utah App. 1990).

State v.

Such is the case

here.
Second, defendant's argument that the probable cause to
arrest defendant had become "stale" between the July drug
transaction and the September arrest does not, as a matter of
law, apply to the facts of this case.

The Utah Supreme Court has

noted that staleness issues arise where "so much time has passed
that there is no longer probable cause to believe that the
evidence is still at a targeted locale."

State v. Thurman, 846

P.2d 1256, 1260 (Utah 1993); accord State v. Decorso, 1999 UT 57,
560, 993 P.2d 837, cert, denied, 535 U.S. 1062 (2002)(applying
Thurman standard to probable cause determination and execution of
search warrant).

While staleness claims thus typically arise in

situations where significant time has passed between the drafting
of a search warrant and its execution, they are rejected where
defendant's continuing involvement in criminal activity makes the
passage of time less important to the probable cause
determination.4

See, e.g., State v. Norris, 2001 UT 104, 116

4

Absent continuing involvement, the State runs the risk
that whatever facts originally supported the arrest warrant will
become outdated and thus insufficient to support a probable cause
determination at the time of arrest. Cf. State v. Jackson, 937
P.2d 545, 548 (Utah App.), cert, denied, 945 P.2d 1118 (Utah
1997)(rejecting claim that incriminating evidence found in
garbage can was so potentially stale as to undercut probable
cause that contraband would be found in home).
-9-

n.4, 48 P.3d 872 (staleness claim rejected where affidavit
described ongoing criminal activity); State v. Singleton, 854
P.2d 1017, 1021 (Utah App. 1993) (where affidavit recites facts
indicating ongoing continuous criminal activity, passage of time
before execution of warrant is less significant).
This case is analogous to the cases involving continuous
criminal activity because the passage of time is equally
unimportant to the probable cause determination.

Here, Agent

Read observed defendant sell drugs to a confidential informant,
who subsequently turned the contraband over to the police (R. 7 677 at addendum B).

When this event occurred in July, it became a

historical fact, not subject to change over time.

The subsequent

passage of time before defendant's arrest in October did not
affect the probable cause to believe defendant had sold drugs to
the confidential informant in July.

Because that information

could not become outdated or stale, defendant's reliance on the
staleness doctrine is misplaced.

His claim fails.

CONCLUSION
For the reason stated, this Court should affirm defendant's
conviction on one count of possession of a controlled substance
(marijuana) with intent to distribute, a second degree felony.
RESPECTFULLY submitted this

**T day of August, 2004.
MARK L. SHURTLEFF
Attorney General
JOANNE C. SLOTNIK
Assistant Attorney General
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CERTIFICATE OF MAILING
I hereby certify that two true and accurate copies of the
foregoing brief of appellee were mailed first-class, postage
prepaid, to Catherine S. Conklin, attorney for appellant, Farr,
Kaufman, Sullivan, Jensen, Medsker, Nichols, Conklin & Perkins,
205 26th Street, Suite 34, Ogden, Utah 84401, this HJ_ day of
August, 2004.
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Addenda

Addendum A

Addendum A

SECOND DISTRICT COURT - OGDEN COURT
WEBER COUNTY, STATE OP UTAH
STATE OF UTAH,
Plaintiff,

MINUTES
ORAL ARGUMENT
NOTICE

vs.

Case No: 021904330 FS

AZER FRANKLIN BILLS,
Defendant

Judge:
Date:

ROGER S. DUTSON
May 30, 2003

PRESENT
Clerk:
dianew
Prosecutor: BEATON, BRENDA J.
Defendant
Defendant's Attorney(s): O'KEEFE, JOSEPH W JR
DEFENDANT INFORMATION
Date of birth: February 16, 1981
Video
Tape Number:
D053003
Tape Count: 1032
CHARGES
1. DISTRIBUTE/OFFER/ARRANGE TO DIST C/S - 2nd Degree Felony
Plea: Not Guilty
2. POSS W/INTENT TO DIST CONTR/CNTRFT SUBST (amended) - 2nd Degree
Felony
Plea: Not Guilty
HEARING
This is before the Court for argument on a defense Motion
to Suppress.
COUNT: 1032
State Witness #1 Agent Ryan Read (WMSF) is sworn and
testifies.
COUNT: 104 8
Exclusionary rule is invoked.
COUNT: 112 6
State rests.
COUNT: 112 7
Page 1

Case Mo: 021904330
Date:
May 30, 2003
Defense Witness #1 James McPhee is sworn and
testifies.
COUNT: 1152
Defense rests.
COUNT: 1152
State reserves rebuttal.
COUNT: 1152
Mr. O'Keefe closing argument.
COUNT: 12 01
Ms. Beaton closing argument.
COUNT: 12 08
Court issues ruling. Motion to Suppress is denied. State
to prepare formal Findings of Fact and Conclusions of Law
and Order and submit it to the Court for signature.
HEARING CONTINUED ON TAPE D0503 02B
Court addresses issues regarding subpoena and directs
the State to file responsive brief and Court may require
further argument on these discovery issues. Any other
discovery requests to be filed in writing. State is
requesting matter be set for trial. Court grants. Trial set
09-24-2003 to 09-25-2003 at 9:00 am with pre-trial set
09-08-2003 at 2:00 pm. Bail bond continued. Record to
reflect that defendant has waived his speedy trial rights.
PRE-TRIAL CONFERENCE is scheduled.
Date: 09/08/2003
Time: 02:00 p.m.
Location: 3rd Floor Northwest
Second District Court
2 525 Grant Avenue
Ogden, UT 84401
Before Judge: ROGER S. DUTSON
JURY TRIAL.
Date: 09/24/2003
Time: 09:00 a.m.
Location: 3rd Floor Northwest
Second District Court
2 52 5 Grant Avenue
Ogden, UT 84401
Before Judge: ROGER S. DUTSON
Page 2
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Case No: 021904330
Date:
May 30, 2003

JURY TRIAL.
Date: 09/25/2003
Time: 09:00 a.m.
Location: 3rd Floor Northwest
Second District Court
252 5 Grant Avenue
Ogden, UT 84401
Before Judge: ROGER S. DUTSON

Addendum B

Addendum B
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BRENDA J. BEATON, UBN 6832
Deputy Weber County Attorney
MARK R. DECARIA, UBN 0850
Weber County Attorney
Weber County Attorney's Office
2380 Washington Boulevard, 2nd Floor
Ogden, Utah 84401
Telephone: (801) 399-8377

''%o

IN THE SECOND JUDICIAL DISTRICT COURT, WEBER COUNTY
OGDEN DEPARTMENT, STATE OF UTAH
STATE OF UTAH,

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Plaintiff,
vs.

AZER FRANKLIN BILLS,
Defendant.

*

Case No. 021904330

*

Judge: Roger S. Dutson

JUL 1 1 2003

*

This Court hereby makes the following findings of fact and conclusions of law:
FINDINGS OF FACT
On July 1, 2002, Agent Ryan Read ("Agent Read") of the WMNSF arranged for a
confidential informant ("CI") to purchase marijuana from the Defendant. Agent Read
watched the CI throughout the entire transaction with the Defendant.
Agent Todd Hardman ("Agent Hardman") of the WMNSF drove the CI to 645 North
Monroe in Ogden, Utah. He pulled his car into a parking stall.

The Defendant pulled into the parking lot in a black Izusu Amigo. The car is registered
in the Defendant's name.
The CI spoke to the passenger in the car and then conducted the transaction with the
Defendant.
The CI returned to Agent Hardman's undercover vehicle and immediately gave him a
baggie of marijuana. The CI said she/he had purchased the marijuana from the
Defendant.
The Defendant was not arrested at that time.
On September 17, 2002, Agent Read recognized the Defendant's vehicle traveling in the
Ogden area. He believed the Defendant was driving the car. Agent Read requested
dispatch run the license plate to obtain the registered owner information.
The dispatcher confirmed the car was registered to the Defendant.
After Agent Read received this information, he decided to stop the Defendant. They
were in the area of 27th and Washington Boulevard in Ogden, Utah.
Agent Read approached the driver who he believed to be the Defendant and asked his
name. The Defendant confirmed Agent Read's suspicion.
Agent Read placed the Defendant under arrest for distributing marijuana on July 1, 2002.
In a search incident to arrest, Agent Read found over one hundred grams of marijuana in
the car.

2

13.

The Defendant was Mirandized and waived his rights. Initially, the Defendant claimed
the marijuana was for his personal use. He said he received it from a friend who owed
him $600. When Agent Read confronted him about the M y 1 sale of marijuana, the
Defendant acknowledged that he sold the narcotics. He maintained that he was not
currently involved in distribution activity.

14.

The Defendant was in custody for purposes of Miranda.

15.

Agent Read is an experienced police officer.

16.

Although Agent Read did not see the drug transfer, this Court concludes that the
circumstances indicate a transaction took place.

17.

Agent Read took all the necessary precautions to insure a valid controlled drug
transaction. He listened as the call was made, he instituted procedures to protect the CI,
he surveyed the CFs movements, and he obtained license plate information.

18.

The Court does not think the other person who arrived on the scene was involved in the
drug transaction. The person was too far away from the CI to have conducted a
transaction.

19.

The CI left with money and returned with only drugs. This Court concludes a drug
transaction took place for purposes of making a probable cause determination.
CONCLUSIONS OF LAW

1.

Agent Read had sufficient probable cause to make an arrest based on his personal
observations alone. The arrest was legally justified.
3

2.

Utah law permits an officer to arrest a suspected felon without a warrant.

3.

The Court will not consider the weight or credibility of evidence or witnesses at this
juncture in the proceedings.

4.

The delay between the drug transaction and the arrest was not unreasonable. Therefore, —

n
the officer was not obliged to obtain an arrest warrant.

£-:?
J

5.

Agent Read did not have to establish an exigency before he was permitted to make a,
warrantless arrest of the Defendant.

6.
7.

Co

§?

The Defendant was properly informed of his Miranda rights.
Agent Read obtained a prppenstatement from the Defendant following a Miranda waiver.
DATED this

l(

ofM«cfeo03.

JUDGE I^)GER S7DUTSON
Second Judicial District Court
Approved as to form:

Joseph W. O'Keefe Jr.
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